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Implementation of the Representative Actions Directive (RAD) in Germany
— Does the “VDuG” lack bite?

David Markworth?

The Representative Actions Directive (RAD) was implemented in Germany by way of the
“Verbraucherrechtedurchsetzungsgesetz” (or “VDuG” in short) that entered into force on 13
October 2023. This blog post aims at giving a brief overview of some key elements of the first
full-fledged collective consumer redress mechanism in Germany and its preliminary

assessment.

The German legislator adopted an opt-in redress mechanism open to consumers as well as
small businesses.? The model involves three main procedural stages. Qualified Entities (QEs)
are permitted to bring representative actions when they can plausibly demonstrate that at least
50 consumer claims may be affected by it.® On the first procedural stage* the court is given
the opportunity to issue a preliminary judgement on the merits of the case.® If the court deems
the claim to be justified in principle, it then offers the parties the possibility of discussing a
settlement.® If no settlement is reached in this evaluation phase, the court can issue a final
judgment, in which a collective total compensation amount for all claimants is determined.” The
court may set the amount based on its own conviction, taking into account all circumstances
of the case. The court thereby may rely on an estimate, using a conceivable maximum amount
as base.® The amount set by the court is provisional in nature. Therefore, if the amount turns

out to be insufficient, it can afterwards be increased upon request.® At the same time, if after

1 Dr David Markworth, M. Sc. Law and Finance (Oxford) is a Senior Academic Researcher and PostDoc
(Akademischer Rat and Habilitand) at the Institute for Labour and Business Law, Faculty of Law,
University of Cologne, Germany, mail: d.markworth@uni-koeln.de.

2 Small businesses are considered consumers for the sake of the redress mechanism, see sec. 1 para.
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satisfying all legitimate claims the amount appears to have been set too high, the remainder
will be returned to the defendant company.'° The defendant company must transfer the full
compensation into a compensation fund.!! If both plaintiff and defendant request it and
settlement efforts appear futile, there will be no preliminary judgment but rather an
instantaneous final judgment.'? The second procedural stage consists of the implementation
measures. The implementation, ie the distribution of the total amount to the claimants, is
carried out by a trustee that is appointed by the court.”® The trustee will examine the
eligibility of each consumer and satisfy their individual claims from the total compensation fund
considering the individual damage that they have incurred.'* At a third stage, there can be
follow-on proceedings.” If the defendant company has individual objections regarding a
claim that were not recognized by the trustee, it can assert these objections through a lawsuit,

if necessary. The same applies in reverse for the consumers.

Initial evaluations in Germany regard the VDuG primarily as a regulation lacking bite.’6 A
well-known general concern regarding the RAD is that QEs may be funded too poorly to bring
all possible representative actions.'” They might therefore need to rely on third party funding.
To potential third party funders, the new VDuG mechanism appears unattractive. If a QE
relies on third party funding, any agreements made with the financing party must be disclosed
to the court.’® The law does not ensure that the defendant company must bear the funding
costs and provides no mechanism on which a funder, after a successful collective redress, can
rely on to receive a share of the enforcement proceeds from the implementation fund in a
legally watertight manner. Similarly, the VDuG does not mention how proceeds between the

QE, the law firms involved and potential third party funders can be shared. The trustee is only
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allowed to fulfil legitimate consumer claims by making payments from the implementation fund.
Additionally, the trustee may withdraw amounts from the fund to settle the implementation costs
upon a court order.'® Third party funding costs however are not considered a part of these
costs.?’ QEs are also not allowed to re-direct redress proceeds to funders without consumer
consent. Additionally, a third party funder may only be promised a maximum share of 10 %
of everything that must be borne by the defendant company.?! If a QE initiates a redress action

breaching these provisions this action will be considered inadmissiable.

Despite all of this, representative actions in Germany might still become a success due to
factors that are embedded in and very specific for the German legal services and litigation
funding markets. For once, with its consumer associations and their umbrella organisation
Verbraucherzentrale Bundesverband (VZBV), Germany features a set of entities that by law
have been designated to be “natural” QEs.?? In parts, VZBV is funded publicly, other funds
inter alia result from membership fees.® It is hard to estimate whether the consumer
associations can rely on the financial means necessary for their new task of carrying out VDuG
proceedings. But the fact that VZBV has already initiated at least two representative actions
under the new legislative regime?* at least indicates that they might continue to be able to
conduct successful collective consumer redress without needing to rely on third party funding.
The TPF cap may have created a monopoly for VDuG redress however and prevent the
emergence of new QEs.? Additionally, the VDuG features a tight fee cap on legal expenses,
which has major benefits for the consumer associations, since it protects them from adverse
costs that they would otherwise incur when a court decides in favour of the defendant company
and they have to carry the costs of the company’s legal team. Finally, Germany has adopted

a very late opt-in model. Consumers may opt into a VDuG proceeding until up to three weeks
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after the end of the oral hearing in court.?® At the same time, a judgement can only be issued
after six weeks have passed since the conclusion of the oral hearing.?’ This allows consumers
to join a proceeding at a point in time when they can already forsee with relatively high certainty
whether it will be successful, while at the same time making it hard for defendant companies

to calculate the accrual for potential future collective redress expenses stemming from it.
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